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PROPOSED NAC AMENDMENTS

Chapter 368A of NAC is hereby amended by adding thereto a new section to
read as follows:

Scope of exemption for live entertainment provided in restaurant with no
admission charge imposed: Procedure by which taxpayer may request exemption
from tax pursuant to paragraph 5(q) of NRS 368A.200. (NRS 368A.200(6))

1. Priorto claiming the exemption provided in NRS 368A.200(5)(q), a taxpayer
must request and obtain an administrative ruling from the Chair of the Board
affirmatively stating the live entertainment activity at issue qualifies for the
exemption.

2. A request for an administrative ruling described in subsection 1 must be
submitted by the taxpayer in writing and include, at a minimum, the following:

(a) A detailed description of the live entertainment activity;

(b) A statement indicating the frequency and duration of the live entertainment
activity;

(c) A statement indicating the conspicuous nature of the live entertainment
activity;

(d) A statement indicating the reason the live entertainment activity meets the
definition of incidental or ambient;

(e) A detailed description of the area of the restaurant where the live

(g) Any other relevant factor the taxpayer believes should be considered by
the Chair of the Board when evaluating the request.

3. Should the Chair of the Board conclude the live entertainment activity does
not qualify for the exemption provided in NRS 368A.200(q)(5), not later than 20 days
after service of the written administrative ruling from the Chair of the Board, the
taxpayer may appeal the administrative ruling to the Board for review pursuant to
Nevada Gaming Commission Regulation 4.190.

4. Should the Board, after conducting a review pursuant to Nevada Gaming
Commission Regulation 4.190, conclude the live entertainment activity does not
gualify for the exemption provided in NRS 368A.200(q)(5), the taxpayer may, within
20 days of receiving written notice of the Board’s decision, appeal the
administrative ruling to the Commission for review pursuant to Nevada Gaming
Commission Regulation 4.195.

5. Failure to obtain an administrative ruling under this section shall preclude
the taxpayer from claiming an exemption under NRS 368A.200(5)(q).

6. Taxpayers shall have 180 days from the date this section becomes effective
to submit a request for an administrative ruling regarding any live entertainment
activity currently provided within restaurants located on the premises of the
taxpayer.
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NAC 368A.370 is hereby amended to read as follows:

NAC 368A.370 “Patron” defined. (NRS 368A.140) “Patron” means a person
who gains access to a facility where live entertainment is provided and who neither solicits
nor receives, from any source, any payment, reimbursement, remuneration or other form
of consideration for being present in the facility or for providing live entertainment at
the facility.

NAC 368A.400 is hereby amended to read as follows:

NAC 368A.400 Interpretation of certain statutory terms. (NRS 368A.140)
For the purposes of chapter 368A of NRS, the Board will interpret the term:

e

1. “Ambience” and “ambient” to mean a live entertainment activity that
enhances or complements the mood, character, quality, tone, or atmosphere of a
facility and which serves as an unobtrusive accompaniment to the other activities
occurring within a facility.

2. “Boxing contest or exhibition” to have the meaning ascribed in NRS 467.0107 to
the term “unarmed combat.”
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3. “Employee” to mean a person whose compensation is required to be
reported for Unemployment Compensation purposes pursuant to NRS 612.353
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4. “Immediate area” to mean any seated area from which a patron has an
unobstructed view of the Ilve entertainment act|V|ty prowded

5. “Inc:dental” to mean, for purposes of NRS 368A 200(5)(q) a live
entertainment activity that is:

(a) Inconspicuous to the patrons;

(b) Not a primary element of the restaurant’s operation activities;

(c) Not advertised to the public as an attraction to the restaurant; and

(d) Not the prlmary reason the publlc patronlzes the restaurant.

6. “Occasional” to mean alive entertalnment activity prowded mfrequently or
irregularly for an aggregate time of not more than 20 minutes within a 60 minute
time period.

7. “Performance” to mean, for purposes of NRS 368A.090(2)(b)(8), a live
entertainment activity provided by a person or group of persons to a patron or
group of patrons.

8. “Recorded music” to include, without limitation, music on a cassette tape,
compact disc, phonograph album, or video tape or disc, or on live television.

9. “Service charge” to mean a fee or charge paid by a patron in exchange for
the performance of a service useful to the patron in facilitating the purchase of
admission to a live entertainment facility, or the purchase of food, refreshments,
or merchandise within a live entertainment facility.

(@) In addition to the service charges listed in NRS 368A.200(2)(b), the term
shall include a fee or charge paid by a patron in exchange for the convenience of
purchasing an admission ticket through means other than in-person at a box office
located on the premises of the taxpayer;

(b) The term shall not include the following:

(1) A fee or charge imposed to cover costs associated with the operation of
a box office or live entertainment facility; or

(2) A fee or charge imposed for the holding or blocking admission tickets
from sale to the general public.

(c) The burden shall be on the taxpayer to prove a patron received a useful
service in exchange for the payment of the fee or charge.
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NAC 368A.520 is hereby amended to read as follows:

NAC 368A.520 Refund of overpayment of taxes. (NRS 368A.140) The
provisions of NRS 463.387 shall be deemed to apply to a claim pursuant to NRS
368A.260 by a taxpayer for the refund of any overpayment of taxes, except that:

1. The claim must be filed within 3 years after the last day of the month following
the reporting period for which the overpayment was made; and

2. No interest will be allowed on the overpayment if the Board determines that the
overpayment was made intentionally or by reason of carelessness.

3. Any refund of any overpayment of taxes must, if possible, be refunded by
the taxpayer to the patron from whom it was collected.

4. A taxpayer shall:

(a) Use all practical methods to determine any amount to be refunded pursuant
to subsection 3 and the name and address of the person to whom the refund is to
be made.

(b) Within 60 days after reporting to the Board that a refund must be made,
make an accounting to the Board of all refunds to be paid. The accounting must be
accompanied by any supporting documents required by the Board.

5. If a taxpayer is unable for any reason to refund an overpayment of taxes,
the taxpayer shall pay the overpayment of taxes to the Board.

6. If an audit of a taxpayer reveals the existence of an overpayment of taxes,
the Board shall:

(a) Credit the overpayment of taxes toward any deficiency that results from
the audit, if the taxpayer furnishes the Board with satisfactory evidence that the
taxpayer will be refunding the overpayment of taxes as required by subsection 3.

(b) Within 60 days after receiving notice from the Board that a refund must be
made, seek an accounting of all refunds paid. The accounting must be
accompanied by any supporting documents required by the Board.

NAC 368A.410 is hereby amended to read as follows:

NAC 368A.410 Applicability of tax: Live entertainment status; sales of food,
refreshments or merchandise; dinner show. (NRS 368A.140)

1. Live entertainment status when an admission charge to the facility is
imposed:

(a) Commences at fthe-earlierof:

\ The blo i : ;

2y—Fhe} the time when any patron is required to pay an admission charge before
the patron is allowed to enter a facility; and

(b) Ceases at [the-laterof:

{1)—Fhe} the conclusion of the last performance of the taxable live entertainmentf;



Page 5 0of 5

Comments submitted by Nevada Department of Taxation
(Comments are in green and purple type)

2. Live entertainment status when no admission charge to the facility is
imposed:

(@) Commences at the time when taxable live entertainment commences; and

(b) Ceases at the conclusion of the last performance of the taxable live
entertainment.

[2.]3. For the purposes of this section, there is no distinction between any period of
dining and any period of entertainment at a restaurant of a licensed gaming establishment
which is not open on a continual time schedule and where live entertainment is provided
and advertised as a dinner show.

NAC 368A.440 is hereby amended to read as follows:

NAC 368A.440 Determination of tax rate when maximum occupancy has not
been designated. (NRS 368A.140) For the purposes of paragraph (c) of subsection 7
of NRS 368A.200, if there is no governmental permit designating the maximum
occupancy of a facility where live entertainment is provided, the Board will compute the
tax rate on the presumption that the actual seating capacity of the facility is at least {366}
200 and less than 7,500. To rebut this presumption, the taxpayer must establish, to the
reasonable satisfaction of the Board, that the actual seating capacity of the facility is less
than (366} 200 or 7,500 or more. In determining whether the taxpayer has successfully
rebutted the presumption, the Board will consider all evidence provided by the taxpayer,
including, without limitation, evidence of actual attendance, the number of tickets sold or
offered for sale, the square footage of the facility, the physical needs or requirements of
the patrons in relation to the nature of the live entertainment provided and any other
evidence tending to establish the actual seating capacity of the facility.



